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SPEEDY TRIAL – A PRIMER AND REFRESHER
Part one - state sPeedy trial Considerations
by Robert C. Bonsib, Esq. and Megan E. Coleman, Esq.

This is the first of a multi-part article 
on speedy trial issues.  This article 

and the next article will address Maryland 
Rule 4-271, Criminal Procedure Article 
6-103, and Hicks and its progeny.  In a 
subsequent article will address the 6th 
Amendment of the U.S. Constitution, 
Barker v. Wingo and its progeny.  We hope 
this series will serve as a primer, reminder 
and resource for those raising or defending 
against speedy trial claims.

Trial within 180 days or dismissal of 
charges unless good cause is shown

Maryland law requires that a criminal case 
be brought to trial within 180 days of the 
appearance of counsel or the appearance 
of the defendant before the circuit court, 
whichever occurs first. See § 6–103 of the 
Criminal Procedure Article (“C.P.”); Md. 
Rule 4–271(a). A county administrative 
judge or that judge’s designee may, 
however, grant a postponement beyond 
the 180–day deadline “for good cause 
shown.” Id. 

Dismissal is the appropriate remedy where 
the State fails to bring the case to trial 
within the 180–day period and good cause 
has not been established. State v. Hicks, 
285 Md. 310, 318, 403 A.2d 356, 360 
(1979), on motion for reconsideration, 
285 Md. at 334, 403 A.2d at 368 (1979). 
This has become known as the Hicks rule.

The Hicks Rule serves as a means of 
protecting society’s interest in the efficient 
administration of justice and the actual 
or apparent benefits from C.P. 6-103 and 
Rule 4-271 are purely incidental. State v. 
Price, 385 Md. 261, 278 (2005). Thus, the 
Hicks rule is a statement of public policy 
and not a source of individual rights like 

the Sixth Amendment. Choate v. State, 
214 Md. App. 118, 140, cert. denied, 436 
Md. 328 (2013). The chief purpose of 
Rule 4-271 and C.P. § 6-103 is to operate 
as a “prophylactic measure” to further 
society’s interest in the prompt disposition 
of criminal trials. Id. Citing State v. Hicks, 
285 Md. 310, 318, 403 A.2d 356 (1979). 

What must occur by the 180th day and 
what is the critical postponement?

For purposes of Rule 4-271 and C.P. § 
6-103(a), the trial begins upon the start 
of voir dire. Markham v. State, 189 Md. 
App. 140, 167 (2009).  It does not matter 
that the jury has not been sworn on the 
180th day, or that there may be a delay in 
the trial after the start of voir dire. State 
v. Farinholt, 54 Md.App. 124, 129 (1983), 
aff’d, 299 Md. 32 (1984).

“[T]he critical postponement for purposes 
of Rule 4–271 is the one that carries the 
case beyond the 180 day deadline.” See 
State v. Brown, 355 Md. 89, 108–09, 733 
A.2d 1044, 1054 (1999).

If defense asks for postponement 
beyond 180 Days, defense cannot 
then ask for a dismissal based upon a 
violation of Hicks

“[E]ven when a circuit court criminal case 
has been postponed beyond the 180–day 
time limit in violation of [CP § 6–103] 
and [Maryland Rule 4–271], the sanction 
of dismissal is inapplicable ‘where the 
defendant, either individually or by his 
attorney, seeks or expressly consents to a 
trial date in violation of [Maryland Rule 
4–271].’” State v. Brown, 307 Md. 651, 
658 (1986) (citations omitted). This is not 
because the defendant, by his action or 
consent, has “waived” the requirements of 
[CP § 6–103] and [Maryland Rule 4–271], 
so that the requirements are inapplicable. 
Rather, it is because “it would be entirely 
inappropriate for the defendant to gain 
advantage from a violation of the rule 
when he was a party to that violation.” Id.

In Jules v. State, 171 Md. App. 458, 480-81 
(2006), the defendant asked for a trial date 
beyond the 180-day period and executed 
an effective waiver. A nol pros was entered 
three months after the Hicks period had 
expired. The nol pros could not have had 
the necessary and actual effect of extending 
the trial date beyond the 180-day period. 
Rule 4-271 was no longer applicable after 
the administrative judge made a good 
cause finding to extend the trial beyond the 
180 days. Stated otherwise, the 180th day is 
the “bright line” beyond which dismissal 
is not available as a sanction once the trial 
date, in compliance with the rule and the 
statutory provision, has crossed that line.

In Ashton v. State, 185 Md.App. 607, 620 
(2009), the defendant filed a motion for a 
continuance beyond Hicks to assess DNA 
evidence and prepare for trial. On appeal, 
Ashton contended that he was coerced into 
seeking the continuance beyond 180 days. 
The CSA held that because the trial court 
found good cause to continue the case and 
did so for the time requested, that Ashton’s 
rights under 4-271 were not violated. 

If you are a defense attorney, just because 
you may not have a Hicks remedy does not 
mean that you do not have a constitutional 
speedy trial right remedy. That argument 
is still alive and will be discussed in a 
subsequent article.

Cases where Good Cause has been 
found to postpone beyond 180 Days:

In Choate v. State, 214 Md. App. 118, 140, 
cert. denied, 436 Md. 328 (2013), the CSA 
found that the good cause finding by the 
trial court was not an abuse of discretion 
where the State represented that a DNA 
analyst would be unavailable to testify 
on the scheduled trial date and that the 
prosecutor was scheduled for trial in 
another case on the same day. 

In State v. Toney, 315 Md. 122, 135 
(1989), the COA upheld the good cause 
finding based upon the unavailability of a 
prosecutor due to her involvement in other 
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cases. The COA said that the State is not 
necessarily required to resolve schedule 
conflicts by reassigning prosecutors, 
because “the State’s interest in maintaining 
prosecutorial continuity is a significant 
interest which in some instances may 
qualify as good cause for a postponement.” 

In Moody v. State, 209 Md.App. 366 
(2013), the CSA found good cause for 
a postponement beyond 180 days when 
the State was seeking DNA evidence 
and the trial court found that it pertained 
to conviction or acquittal. In that case, 
however, defense counsel never objected 
to the continuance. 

In Fields v. State, 172 Md.App. 496, 522 
(2007), the CSA found that there was good 
cause to postpone beyond Hicks where 
the attorney for a co-defendant was ill, 
and the prosecutor stated that there was 
a disappearance of a witness and that the 
prosecutor had another case beginning the 
week that the co-defendant’s attorney was 
expected to recuperate.

What happens if the State nol prosses 
the case before the 180th day
but then recharges the same offenses 
later?

The General Rule
“[W]hen criminal charges are nol prossed 
and later refiled, the time period for 
commencing trial ordinarily begins to 
run anew after the refiling.” Curley v. 
State, 299 Md. 449, 458 (1984). There are 
however two exceptions.

The Exceptions
“If, however, it is shown that the nol 
pros had the purpose or the effect of 
circumventing the requirements [of the 
rule], the 180-day period will commence to 
run with the arraignment or first appearance 
of counsel under the first prosecution.” 
Curley, 299 Md. at 462. The “effect” of 
circumventing the requirements of the rule 
has been clarified to mean a “necessary 
effect” rather than just any effect. 

Application of the General Rule and 
Exceptions
The Nol Pros Circumvented the Rule

1. The nol pros had the necessary effect 
of circumventing the rule in Curley v. 
State

In Curley v. State, 299 Md. 449 (1984), 
Curley was charged with automobile 
manslaughter and related charges. Defense 
counsel requested a continuance of the 
initial trial date two months after entering 
his appearance because of a scheduling 
conflict. The request was granted but a 
new trial date was never assigned. On 
the last day for trial under the Rule, the 
prosecutor entered a nol pros for all the 
charges and wrote a letter to defense 
that “[t]his disposition was made based 
on the combined factors of the apparent 
inadmissibility of the blood alcohol content 
test as performed in this case and upon the 
request made of the State by the family of 
the victim.” Id. at 453.

Three months later the State filed a second 
criminal information charging Curley 
with the same offenses. Defense counsel 
filed a motion to dismiss on constitutional 
speedy trial grounds and for a violation of 
the 180-day rule. The motion was denied. 
Trial commenced six months after the 
second charges were filed and Curley was 
convicted of automobile manslaughter and 
related counts. Curley appealed. 

The COA said that the general rule is that 
where there is a nol pros and refiling of 
charges, “the only existing prosecution 
or case is that begun by the new charging 
document,” and that it is this new 
prosecution for which trial must be timely 
commenced. Curley, 299 Md. at 460. 

However, the COA identified two 
exceptions to this general rule: Where 
(1) the purpose of the State’s nol pros, or 
(2) the necessary effect of its entry, is to 
circumvent the statute and rule governing 
time limits for trial, the 180–day period 
for trial begins with the triggering event 

under the initial prosecution, rather 
than beginning anew with the second 
prosecution. Id. at 459. Without the 
Curley exceptions and the Hicks dismissal 
remedy, the State could evade the 180–
day period, whenever it desired a trial 
postponement beyond 180 days, by 
merely nol prossing the case and refiling 
the same charges, a tactic that would 
make the requirements of the statute and 
rule “meaningless.” Curley, 299 Md. at 
461, 474 A.2d at 508. However, the COA 
noted that these exceptions will not apply 
where the prosecution acts “in good faith 
or so as to not ‘evade’ or ‘circumvent’ the 
requirements of the statute or rule setting a 
deadline for trial.” Id. at 459. 

In Curley, the nol pros clearly circumvented 
the Rule when it was entered the final day 
for trial in the 180-day period. At that time 
a trial date had not even been assigned. 
The case could not have been tried 
because the defendant, his counsel, and 
witnesses were not present. Thus the case 
would have had to have been dismissed 
on that day. The COA said that regardless 
of the prosecuting attorney’s motives, the 
necessary effect of the nol pros was an 
attempt to evade the dismissal resulting 
from the failure to try the case within 180 
days.

2. The purpose of the nol pros was to 
circumvent the rule in Ross v. State 

In Ross v. State, 117 Md.App. 357 
(1997), on the trial date, the State sought 
a continuance because the drugs had not 
yet been analyzed. The judge denied the 
requested continuance and the judge 
said that the case could not be put back 
in because the docket was too crowded 
and therefore it could not be put back in 
before Hicks runs. The State responded 
that with that ruling it would enter the 
matter nolle prosequi. A new indictment 
was subsequently filed. The CSA viewed 
the administrative judge’s comments 
about the crowded docket as a ruling 
and therefore the State’s purpose in nol 

cont’d on next page...
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prossing the charges was to circumvent the 
180 day rule.

3. The purpose of the nol pros was to 
circumvent the rule in State v. Price 

In State v. Price, 385 Md. 261 (2005), Price 
was indicted for robbery and assault and 
counsel entered his appearance on May 
22, 2002. Trial was set for July 23, 2002. 
At a status conference on June 21, 2002, 
the prosecutor said it was unavailable on 
the trial date due to a conflict with trial 
of another case and the State requested a 
continuance. The defense objected because 
Price was incarcerated, but the continuance 
was granted. The trial was continued to 
August 12, 2002 after confirming that both 
counsel were available on that date. 

On August 5, 2002, the State filed a motion 
to continue the trial date again. This time 
the State was subject to a court order 
to respond to Price’s motion to compel 
discovery. The court order stated that “in 
the event that the State fails to abide by this 
Order, the State shall be prohibited from 
producing any witness, or evidence at trial 
or hearing which relates in any way to the 
State’s non-disclosure.” Id. at 265. The 
State had 10 days to respond in writing to 
the defense. On August 12, 2002, the Court 
had a hearing on the State’s motion. The 
State said it had not received DNA analysis 
of evidence submitted to the crime lab 
on May 10, 2002. The State said the lab 
requires a subpoena with a trial date before 
conducting the analysis and that the State 
didn’t know they were to advise the lab 
of the trial date, but that even if they had 
known, the analysis would not be ready 
for the August 12th trial date as it takes 
them four to six weeks to do testing.  The 
State argued that the Hicks date doesn’t 
run until the end of November and the case 
was just indicted at the end of May and is 
very serious. The trial court characterized 
the State’s request for a continuance as a 
“pitiful excuse” and refused to keep Price 
“sitting in jail” and denied the motion for 
continuance. The State believed the DNA 
evidence was needed as part of its case and 
declined to go to trial without it so it entered 
the charges nolle prosqui. The State said it 
would be getting a new charging document 

that day; however, the State obtained an 
indictment on the identical charges five 
weeks later on September 19, 2002. 

Price thereafter filed a motion to dismiss 
for violation of Hicks and the hearing on 
the motion was held on November 27, 
2002. Price argued that he consistently 
demanded compliance with Hicks and 
the court’s order compelling discovery. 
The November 27th hearing was after the 
180 day mark. The discovery order had 
not been complied with before the State 
even nol prossed the first indictment. Price 
argued that the State nol prossed to get 
around the order compelling discovery and 
to get around Hicks. The State countered 
that it nol prossed on the 83rd day and there 
were 97 days remaining to reset the case 
and that the sole purpose of requesting a 
continuance was to get DNA testing done. 

The COA found that the administrative 
judge expressly found that there was no 
good cause for a continuance, thus the 
State had to go forward and risk getting an 
acquittal or dismissing the case. To avoid 
those results the State nol prossed the case. 
The COA concluded that this was for the 
purpose of circumventing the authority 
and decision of the administrative judge. 
The State was in the position of being in 
violation of a discovery order and risked 
sanctions for non-compliance.  The nol pros 
had the necessary effect of circumventing 
that order. The COA affirmed the trial 
court’s denial of the continuance and the 
CSA decision. 

4. The nol pros had the necessary effect of 
circumventing the rule in Alther v. State 

In Alther v. State, 157 Md.App. 316 
(2004), Alther was charged in the district 
court with first degree rape and nine other 
related offenses on September 17, 2002. 
On October 28, 2002, the State filed a new 
charging document in circuit court reducing 
the charges to six counts and eliminating 
first degree rape. On November 6, 2002, 
defense counsel entered his appearance 
and demanded a speedy trial. Trial had to 
occur on or before May 5, 2003. Trial was 
initially scheduled for January 13, 2003. 
On December 31, 2002, the State requested 

a postponement which was granted over 
Alther’s objection. Trial was rescheduled 
for March 27, 2003. On February 
24, 2003, the State requested another 
postponement which was granted over 
Alther’s objection. Trial was rescheduled 
for May 1, 2003 (four days before Hicks). 
On March 24, 2003, the State decided to 
re-charge first degree rape and the State 
filed a new charging document in district 
court on March 28, 2003. A preliminary 
hearing was set for April 23, 2003. On 
that day the first degree rape charge was 
charged in the circuit court and the State 
moved to consolidate this charge with the 
charges already contained in the October 
2002 charging document, so as to bring 
the first degree rape charge into the May 1, 
2003 trial. Alther opposed this motion. On 
April 30, 2003, the circuit court denied the 
State’s motion to consolidate and indicated 
that there would be no postponement of 
trial. 

On May 1, 2003, the State nol prossed 
the charges in the October 2002 charging 
document, now leaving the sole first 
degree rape charge. On May 2, 2003, 
the State filed in district court a new 
charging document with ten charges, not 
including first degree rape, but including 
related charges. A preliminary hearing was 
scheduled for June 11, 2003. The State 
then filed a charging document containing 
the same ten charges in circuit court, 
planning to proceed on both these charges 
and the first degree rape charge together 
at trial on August 6, 2003. In June 2003, 
Alther filed a motion to dismiss all charges 
based on a violation of Hicks, arguing that 
the nol pros of the replacement charge 
and the re-filing of the ten charges was a 
deliberate attempt to circumvent the 180 
day requirement. The circuit court denied 
the motion to dismiss finding that the State 
was not acting to circumvent the 180 day 
rule. 

The CSA found that by entering the nol 
pros, the State effectively circumvented 
the decision of the circuit court denying 
its motion to consolidate. This Court 
addressed an analogous situation in Price, 
152 Md.App. at 653, where the State 
entered a nol pros after an administrative 

SPEEDY TRIAL , Con’t



PGCBA NewsJournal   Page  9                                                                    March 2015

judge determined that the State had failed 
to show good cause as to why it deserved 
a continuance. When the court denied 
the State’s consolidation request, the 
court expressly indicated there was no 
good cause for a postponement. Alther, 
157 Md.App. at 336. Although the State 
contends that it was prepared to go ahead 
with its case on May 1, 2003, there is no 
possible way the case could have been re-
filed and tried in just four days once the 
nol pros was entered. The State did not 
have alternatives on May 1st and the court 
had made a judicial determination with 
respect to the scheduling of the case where 
it specifically denied the State’s request 
to consolidate the charges prior to the 
nol pros and indicated that it would deny 
a postponement, if requested. Id. at 338. 
Thus the entering of the nol pros four days 
before Hicks had the necessary effect of 
circumventing the rule. Id. 

5. The nol pros was not entered for the 
purpose of circumventing the rule 
but it did have the necessary effect of 
circumventing the rule in Wheeler v. 
State

In Wheeler v. State, 165 Md. App. 210 
(2005), the defendant was indicted for 
murder in September, 2002. The State’s 
theory was that Wheeler was the getaway 
driver for the two shooters. On February 
14, 2003 the crime lab conducted a DNA 
analysis on some of the items that were 
recovered from the getaway vehicle and 
there was no match to Wheeler’s known 
DNA sample. The State contacted defense 
counsel seeking a continuance to test the 
remaining items. Trial was previously set 
for March 3, 2003. On the day of trial, 
the prosecutor requested the continuance 
for additional DNA testing. 19 days 
remained in Hicks. The trial court denied 
the continuance noting it did not amount to 
good cause. The prosecutor then entered a 
nol pros to the case “in light of the court’s 
decision denying the State’s request for 
continuance and in light of the fact there’s 
been an ongoing investigation.” 

One month later DNA testing was 
completed and Wheelers’s DNA matched 
a t-shirt on the driver’s side floorboard of 

the getaway van. The State then filed a 
new application for statement of charges 
and Wheeler was arrested and indicted. 
The prosecutor tried to schedule the 2nd 

trial within 19 days of Wheeler’s second 
indictment because that was how much 
time was left in the original 180 day period. 
The Court granted the emergency motion 
to advance trial date and set trial for July 
28, 2003. Wheeler appeared in court, but 
no one from the public defender’s office 
had entered their appearance so the case 
was postponed. Wheeler then filed a 
motion to dismiss the indictment, alleging 
that by entering a nol pros of the first 
indictment, the prosecutor intentionally 
tried to circumvent the requirements of the 
180-day rule. A hearing was conducted on 
the motion. 

At that hearing, the prosecutor who entered 
the nol pros testified that one month prior 
to the first trial, she asked the DNA lab 
to expedite the analysis because the lab 
hadn’t started testing yet. The lab told 
the prosecutor it would not be completed 
in time for the first trial. The prosecutor 
and the analyst then picked the most 
valuable pieces of evidence to analyze. 
All of the items for analysis, except for the 
oral swab from Wheeler, had been in the 
State’s possession since August 2, 2002 
but she had not tested them because she 
believed she was going to resolve this case 
by way of a plea. The prosecutor initially 
had cooperation plea discussions with an 
attorney who intended to be retained by 
Wheeler, but ultimately was not retained. 
Then the public defender’s office entered 
on September 23, 2002. The prosecutor 
gave that lawyer a plea letter on October 
30, 2002 but heard nothing in November, 
and by December 30, the prosecutor 
worried the case would not be resolved by 
way of a plea which the prosecutor said 
she anticipated. 

The prosecutor also testified that the 
DNA lab could not test the other items 
within the 19 days remaining in Hicks. 
The prosecutor testified that she could not 
have gone forward with the trial against 
Wheeler on March 3rd. The prosecutor 
testified it was not her intent to circumvent 
the 180 day requirement, but rather to stop 

the trial proceedings so she could finish 
up the DNA analysis. The motions judge, 
without comment, denied Wheeler’s 
motion to dismiss the indictment based on 
Hicks and Wheeler was tried on the second 
indictment and convicted.

On appeal, the CSA concluded that the 
motions judge did not err in finding that the 
nol pros was not entered for the purpose of 
evading the 180-day requirement because 
the prosecutor was operating under the 
erroneous belief that she could stop the 
prosecution and carry the remaining 19 
days forward in the second prosecution. 
Id. at 232. However, the mistaken belief 
did not save the entry of the nol pros 
from having the “necessary effect” of 
circumventing the 180 day rule. This is 
because, as in Curley and in contrast to 
Brown, the State could not have proceeded 
to trial against Wheeler on the date of the 
nol pros or in the ensuing 19 days. The 
CSA said that Wheeler closely resembles 
Ross. As in Ross, the prosecutor requested 
a continuance on the date of trial and that 
request was denied. In both cases, the 
presiding judge found the absence of good 
cause to continue the case or to go beyond 
Hicks. As in Ross, the State immediately 
entered a nol pros. Because the nol pros 
had the necessary effect of avoiding the 
Hicks rule the CSA vacated the judgments 
and remanded with direction to dismiss the 
charges against Wheeler. 

Next Article

In the next article we will continue our 
discussion of Hicks issues and discuss 
those cases where the dismissal of cases 
was held not to be violative of Hicks, CP 
6-103 or Maryland Rule 4-271.

Robert C. Bonsib, Esq. is a partner and 
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sPeedY tRIAL – A PRIMeR ANd ReFResheR
Part tWo - state sPeedy trial Considerations
by Robert C. Bonsib, Esq. and Megan E. Coleman, Esq.

This is the second of a multi-part series 
on speedy trial issues.  This article will 
continue our discussion of Maryland Rule 
4-271, Criminal Procedure Article 6-103, 
and Hicks and its progeny and will review 
reported decisions discussing where the 
prosecutor nol prossed a case, often on the 
eve of trial, and the Court has determined 
that the nol pros was not done with the 
intent to circumvent the Rule or where the 
nol pros did not have the necessary effect 
to circumvent the Rule.

the Nol Pros did Not Circumvent 
the Rule

1. The nol pros had an effect, but not 
a necessary effect to circumvent 
the rule in State v. Brown 

In State v. Brown, 355 Md. 89 (1999), the 
State nol prossed the case 43 days before 
the expiration of the 180 day period. The 
original pleading was not flawed. The 
defendant was recharged three months later 
and the new charges replicated the earlier 
charges. The Brown Court recognized that 
a nol pros can be used as a deliberate tactic 
to avoid an inconvenient or undesired trial 
date. In Brown, the State was candid that it 
used the nol pros because it was not ready 
to proceed to trial since the underwear 
of the child rape victim had been sent to 
the crime lab but the results were not yet 
received. Even though this impacted the 
180 day rule, it was not a necessary effect 
since the prosecutor probably would have 
received a postponement based on good 
cause for the DNA. The COA cautioned 
not to treat every “effect” as a “necessary 
effect.” With 43 days remaining in the 
original 180 day period, the State could 
have sought to expedite the DNA testing 
or could have requested a subsequent 

good cause postponement beyond 180 
days. Thus the nol pros did not have 
the necessary effect of an attempt to 
circumvent the requirements. Even though 
the State did neither, that was of no matter 
as it was the possibility that the State might 
have done so at the time the nol pros was 
entered. In Brown, there was no ruling 
from the administrative judge denying a 
postponement, and both parties agreed 
that if requested, a postponement for good 
cause would have been granted; thus, there 
was a possibility the case could have been 
brought to trial within the remaining 43 
days. 

2. The nol pros was done for the 
purpose of correcting a flawed 
charging document and not to 
evade the Rule in State v. Glenn

In State v. Glenn, 299 Md. 464 (1984), 
Glenn and others were charged in district 
court with distribution of obscene matters. 
Glenn requested a jury trial and was 
arraigned. The 180-day time period for 
commencing trial would have expired on 
January 13, 1982. Trial was scheduled 
for November 17, 1981.  Before trial the 
prosecutor concluded that the charging 
documents were defective because they 
failed to allege the scienter element that 
the defendants “knowingly” distributed 
obscene material. The prosecutor notified 
defense counsel about the need for an 
amendment and defense counsel stated he 
would object. Since the amendment was 
of substance and not form, the prosecutor 
nol prossed the cases on the trial date. 
That same day new corrected charging 
documents were filed in district court 
alleging the same offenses. The defendants 
again demanded a jury trial and the case 
was transferred to circuit court. The 
defendants were arraigned. The defendants 
filed a motion to dismiss the cases based 
upon the constitutional right to a speedy 
trial and the Maryland Rules. The circuit 
court granted the State’s speedy trial 
motion and dismissed the charges with 
prejudice. The court did not address the 
constitutional speedy trial contention. 

The COA reversed this decision finding that 
the prosecutor’s purpose in nol prossing the 
charges was not to evade the rule but, “[t]he 
record clearly establishes, with no basis for 
a contrary inference, that the charges were 
nol prossed because of a legitimate belief 
that the charging documents were defective 
and because the defendants’ attorney would 
not agree to amendment of the charging 
documents.” Id. at 467. There remained 57 
days before the expiration of the 180 day 
deadline. Upon remand the circuit court 
was directed to resolve the issue of the 
alleged denial of the constitutional right to 
a speedy trial. If the circuit court denies that 
motion, the defendants are to be promptly 
retried. 

3. The nol pros to amend a flawed 
indictment, absent bad faith or 
evidence of the State’s motive 
to delay trial does not act with a 
purpose or have the necessary 
effect of circumventing the rule – 
but the record was incomplete in 
State v. Huntley 

In State v. Huntley, 411 Md. 288 (2009), 
Huntley was charged with child abuse. 
Trial was scheduled to begin 179 days after 
the defendant’s first appearance. Id. at 291. 
A week before trial, the victim’s family 
brought additional information to the State 
indicating that the dates of the offenses in 
the charging document were incorrect. Id. 
at 292. On the day of trial the State moved 
to amend the indictment, defense objected, 
and the motion was denied. The State then 
nol prossed the charges and re-indicted the 
defendant three weeks later. The circuit 
court granted the defendant’s motion to 
dismiss the subsequent charges on the basis 
that the earlier nol pros was to “evade the 
effect of [the earlier judge’s] ruling denying 
the motion to amend.” Id. at 293. 

The COA vacated the judgment of the 
circuit court and remanded for further 
proceedings. The COA noted that the circuit 
court did not analyze the issue of whether the 
State should have discovered the problems 
with the dates in the initial indictment 
before it did. Consideration of that issue 
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was necessary to the determination as to 
whether the State entered its nol pros in 
good faith. 411 Md. at 302. The COA held 
that the Curley two-pronged exceptions 
test, and the concurrent Hicks sanction 
of dismissal, are inapplicable where the 
State’s nol pros follows a denial of its 
motion to amend an indictment, at least 
where bad faith on the part of the State to 
delay is not shown. Where the State’s nol 
pros is used to remedy a genuinely flawed 
indictment, the concerns of Curley are 
not present. The severe sanction of Hicks 
dismissal is reserved for situations where 
the State seeks to circumvent the rules 
and unjustifiably delay a defendant’s trial 
beyond 180-days. Id. at 302-03.  

4. The nol pros did not have the 
effect, actual or intentional, of 
circumventing the rule in State v. 
Akopian 

In State v. Akopian, 155 Md.App. 123 
(2004) Akopian was indicted for robbery 
and conspiracy to commit robbery. The 
Hicks deadline was December 17, 2002. 
Trial was set for September 11, 2002. On 
September 6, 2002, the State moved to 
continue the trial date because a police 
officer who was “an essential witness” was 
not available on the trial date. The motion 
was granted and a new trial date of October 
22, 2002 was set.  On that date the State 
again asked for a continuance because an 
essential witness was not available and 
because the defense filed a motion for 
appropriate relief regarding identification of 
the defendant the day before the scheduled 
trial date.  The administrative judge denied 
the request for the continuance. The State 
asked for a one day continuance so the 
officer could be present. The judge said 
that the jury could be selected on the day 
the trial was set to begin and, then, because 
the trial would have started, a continuance 
would not be needed because the witnesses 
would not be needed until the next day. 
The case was called for trial and defense 
counsel then advised the court the defense 
had no motions to litigate, the defendant 
waived his right to a jury trial, and elected 
a to have a bench trial.  A motions hearing 

and jury selection as had been anticipated by 
the State and administrative judge. After this 
change in the defendant’s position, the State 
renewed its motion for continuance, noted 
that the essential police officer was out on 
an assignment and not available and, as a 
result, stating that this is a K9 case, the State 
was able to begin the trial.  The State then 
announced that it would be nol prossing the 
counts at this time and re-indicting. 

Akopian was re-indicted shortly thereafter 
with the same charges. An initial appearance 
was held followed by a status conference 
on November 1, 2002. Akopian was not 
transported for the hearing. The prosecutor 
asked to set in a trial date to avoid the 180 
day problem but the Court did not want 
to schedule a trial date where the public 
defender had not yet entered or interviewed 
the defendant. The Court reset the hearing 
for November 7, 2002 and ordered that 
Akopian be interviewed by the public 
defender. At the November 7th hearing 
Akopian was again unrepresented. Akopian 
said he planned to get a paid lawyer. The 
Court said it had a trial date scheduled for 
January 13, 2003. Akopian said he’d have 
a lawyer by then. The prosecutor tried to 
tell the Court when Hicks ran and the Court 
said “That wouldn’t make any difference.” 
The State filed a motion to advance the 
trial to November 8, 2002 and addressed 
the speedy trial issue. The Court held a 
status conference November 15, 2002 and 
Akopian was unrepresented and apparently 
still in the process of hiring a lawyer. The 
State again raised the Hicks deadline. On 
November 22, 2002 Akopian still had no 
counsel. On November 27, 2002, Akopian 
still had no counsel. The Court set the 
case for trial on December 11, 2002. The 
trial did not go forward and Akopian’s 
previous counsel entered his appearance 
on December 13, 2002 and filed a motion 
to dismiss. A hearing on the motion was 
conducted on December 20, 2002. The 
motion to dismiss was granted. 

The CSA found that the State here was 
vigorous in its efforts to advance the trial 
date to fit within the original 180 day 
calendar. 151 Md.App. at 141. Further, 

it noted that the State stood ready to try 
the case well before the expiration of the 
180 day period. The defendant in this case 
continued to appear without counsel and 
continually refused the services of the 
public defender.  The CSA held that facts 
in this case did not indicate that the State 
used a nol pros to circumvent the 180 day 
rule. More than 50 days remained in the 
Hicks period. When the case was originally 
called for trial on October 22, 2002, the 
State’s witnesses were unavailable due 
to exigent circumstances of an officer 
working on a special assignment involving 
the serial sniper shootings. Also, in denying 
the State’s motion for continuance, 
the administrative judge indicated his 
expectation that the trial proceedings 
would be somewhat delayed by selecting 
a jury and the State would not reach the 
then-absent witnesses until at least the 
second day. 

5. The nol pros did not have the 
effect, actual or intentional, of 
circumventing the rule in Baker 
v. State

In Baker v. State, 130 Md.App. 281 (2000), 
Baker was charged with child abuse 
and related charges. Hicks would have 
expired on March 14, 1999. Trial was first 
scheduled for February 23, 1999. On that 
day, 19 days before the Hicks deadline, the 
State nol prossed all counts. Six days later 
on March 1st, Baker was indicted on the 
single charge of child abuse. Baker’s trial 
was not held by March 14, 1999.  Baker 
moved to dismiss for violation of Rule 
4-271. The motion was denied. Baker was 
tried and convicted.

The CSA found that the nol pros did not 
have the purpose of circumventing the 
180 day requirement. The prosecutor 
represented that when he nol prossed the 
case on February 23, 1999, the 180 day 
Rule never entered into his mind and the 
Court accepted as a fact that the prosecutor 
had no deliberate purpose to circumvent 
the 180 day rule. 

cont’d on next page...
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The CSA found that the nol pros did not 
have the necessary effect of circumventing 
the rule. The CSA reviewed the earlier 
cases of Curley, Glenn, Brown, and Ross. 
In Curley, the State nol prossed the charges 
on the 180th day, had no witnesses present 
for trial, and was definitely not ready to 
proceed on that day. By contrast in Baker, 
there were still 19 days left in the 180-day 
period, the State had available witnesses, 
it just did not believe it was in the best 
interest of the 9 year old at that time, and 
the State could have sought a postponement 
to have the social worker testify in place of 
the 9 year old. The need to have the social 
worker testify was not as strong as the need 
for the continuance in Brown where DNA 
evidence from the underwear of the child 
rape victim had not yet been received; but 
the CSA said the need in Baker was still 
substantial because it was not in the best 
interest of the child to testify. The CSA also 
found that the trial judge may have granted 
a postponement finding good cause based 
on these circumstances, and thus Baker is 
unlike in Ross where the court there made 
a finding on the record denying the State’s 
request for a postponement. Also, the judge 
in Baker made no indication that the docket 
was too crowded to reset the case. Lastly, 
the nol pros was not the only alternative 
for the State since the State could have 
proceeded to trial using the 9 year old. Thus 
it was held that the nol pros on February 23, 
1999 did not have the necessary effect of 
circumventing the 180 day rule.

6. The nol pros was not done with 
the purpose nor did it have the 
necessary effect of circumventing 
the rule in Collins v. State

In Collins v. State, 192 Md.App 192, 
199-200 (2010), the State nol prossed 
an attempted murder prosecution 40 
days before Hicks, because the State had 
received information that Collins may not 
have been involved in the crime. Then, 
three weeks after the nol pros, the State 
recharged Collins when their investigation 
led them to believe that Collins actually 
was one of the perpetrators. 

The Collins decision is a good overview of 
the policy purpose of Hicks, its exceptions, 

and its application. The Collins Court said 
that the Huntley holding should be extended 
to include situations such as in Collins. 
192 Md.App. at 207. Huntley is limited 
to cases where the State unsuccessfully 
attempts to correct a flawed indictment. 
In Collins, there was nothing defective 
about the indictment; but the nol pros 
was the result of the State’s doubt about 
the degree of Collins’ involvement in the 
attack. The CSA said that the State could 
have requested a continuance, but instead 
nol prossed which released Collins from 
pre-trial detention. The State promptly 
investigated leads and determined that 
Collins was in fact criminally responsible 
and re-charged him within three weeks. 
The delay was justifiable. 

The CSA said they would reach the same 
result if they applied the Curley test. With 
respect to the “necessary effect” prong, 
when the original charges were nol prossed, 
there were still 40 days left before the 
expiration of the 180 day period. The CSA 
stated that this was akin to Brown, where 
the nol pros was entered 43 days prior to 
the expiration of the 180 days period and 
the COA there noted that 43 days provided 
an ample opportunity for the State to obtain 
a postponement from the administrative 
judge for good cause. Id. at 210 (citing 
Brown, 341 Md. at 620); see also Glenn, 
299 Md. at 467 (nol pros with 57 days 
remaining in the 180 day period). Thus, 
there was good cause for a postponement 
and the 40 days remaining before the 
expiration of the 180 day deadline was 
more than enough time to obtain one. 

With respect to the “purpose” prong, the 
CSA held that the nol pros was clearly 
not entered to circumvent either the 180 
day rule itself, or a similar effect. Rather, 
the nol pros was motivated by the State’s 
desire “to make sure that he didn’t have 
the wrong guy” the CSA noted that the 
record provided no basis for a contrary 
determination. Id. at 210-211.
 
Practice Pointers for defense Counsel

1. Enter your appearance and 
demand a speedy trial in writing 
as soon as possible so that the 180 

day countdown being promptly.

2. Be aware that if you are the party 
that continues the case beyond the 
180 day deadline, recognizing that 
that is the critical postponement, 
you have forfeited your standing 
to thereafter raise any Hicks 
violation.

3. Clearly assert the Defendant’s 
demand for a speedy trial 
at the time of any contested 
postponements. A general “I 
object for the record” is a weak 
assertion.  Make a particularized 
objection specifically noting all 
prejudice to your client.  

4. If the prosecutor is seeking a 
postponement that goes beyond 
Hicks challenge the prosecutor 
to articulate the specific reasons 
for the requested postponement, 
including such information as 
when the prosecutor became 
aware of the need to postpone the 
case, i.e., when the prosecutor was 
advised of any new information, 
when the prosecutor subpoenaed 
witnesses who might now not be 
available, when the prosecutor 
made requests of crime labs 
for forensic examination that 
the prosecutor now contends 
are essential to the prosecution 
and not yet available  and, 
where appropriate challenge the 
diligence with respect to his/her 
preparation of the case.

5. Remember that the lab and the 
police department are part of the 
prosecution’s team.  Deferring 
responsibility for a delay in the 
prosecution’s readiness because 
the “lab hasn’t completed the 
examination” requires scrutiny 
as to why there has been a 
delay.  Some labs wait to do their 
examination until they believe that 
the case will actually go to trial – 
that means any forensic analysis 
may not occur until months 
into the processing of the case. 
Challenge the reasonableness of 
a delay or good cause based upon 
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such a unilateral decision not 
begin the forensic examinations.  
No finger pointing to other part of 
the “team” should be allowed to 
go unchallenged.

6. The closer to the trial that the 
State decides to nol pros a case, 
the stronger the challenge should 
be to demand that the prosecutor 
to justify, on the record, why an 
untimely decision to nol pros 
the case is not being done with 
a purpose to circumvent Hicks. 
Be conscious of how many days 
remain before the Hicks deadline 
and when appropriate, challenge 
the prosecutor to get the case 
rescheduled before the Hicks 
deadline. 

7. Ask the Court to reset the trial 
before the original Hicks date 
and, if the Court declines based 
upon court congestion or other 
administrative reasons, try to 
push for a more specific detailed 
explanation as to why this case, 
facing the Hicks deadline, cannot 
be given the necessary priority 
on the Court’s calendar to have it 
tried before the Hicks deadline.

8. In those instances where the State 
has failed to timely comply with 
its discovery obligations, and 
where you really are prepared for 
a speedy trial (recognizing that all 
of these practice pointers may be 
moot where a speedy trial is not 
in your client’s best interest) file 
a motion to compel discovery.  
Start making the record so you’re 
laying the foundation for any 
subsequent argument that the 
entry of a nol pros is being done 
to avoid sanctions resulting from 
the State’s failure to comply with 
its discovery obligations. 

9. Even as you make the record 
for your Hicks argument, do 
not lose sight of the possible 
alternate basis for dismissal 
based upon a violation of your 
client’s constitutional right to a 
speedy trial.

Practice Pointers for Prosecutors

1. Do your best to have the first 
trial date promptly scheduled.  
Be conscious of when you’re 
case seems to be in limbo and 
no scheduling has occurred.  
Where a continuance has been 
granted, be diligent in ensuring 
that the new trial date is actually 
and promptly set and that there 
is no unnecessary delay due to 
administrative negligence.

2. When all else fails, and if Hicks 
expires on the scheduled trial 
date, start the trial. Choose a jury, 
or start the bench trial, even if all 
your witnesses won’t be available 
on the first day of trial.  Case law 
supports the position that starting 
the trial, even if there is some delay 
after the resuming of the trial, will 
satisfy Hicks.  Convince the judge 
that once the trial has started, the 
Court has the discretion, within 
reason, to control the remainder 
of the scheduling of the case. 

3. Where there is a legitimate need to 
continue the case beyond Hicks, 
get an on-the-record agreement 
to the new date by the Defendant.  
Such an agreement will likely be 
deemed to be an acquiescence to 
the continuance and will result 
in the Defendant having been 
deemed to forfeit any subsequent 
argument that Hicks has been 
violated. 

4. Make the record.  If you have a 
good and specific reason for nol 
prossing the case as the Hicks 
deadline is approaching, spell 
it out. A contemporaneous and 
reasonable basis set forth on the 
record for nol prossing the case is 
likely to be better received than 
one only articulated at a later time 
when the Defendant has moved to 
dismiss the case. 

5. If you recognize a problem in 
going forward with your case, nol 
pros or request a postponement as 
soon as possible. This will ensure 

that a new trial date can be reset as 
soon as possible and will assist in 
responding to arguments raising 
issues of untimeliness or lack of 
diligence. 

6. Be diligent with respect to your 
request for forensic examinations.  
Follow up to make sure such 
examinations are started promptly, 
particularly where DNA is at 
issue. Stay in touch the crime lab 
to ensure that the lab does not 
delay in conducting its analysis. 
Remember that the lab’s concept 
of timeliness in completing its 
examination may be related to 
its understanding of the trial date 
and not with an understanding 
of your discovery obligation, 
which occurs much earlier in the 
process. A delay in requesting or 
initiating forensic examinations 
based upon a unilateral belief 
(later determined to have been 
mistaken) that the case will 
result in a plea, is not likely to be 
considered good cause. 

Next Article

In the next article we will discuss 
constitutional speedy trial issues under 
the 6th Amendment of the United States 
Constitution, Barker v. Wingo and its 
progeny.

Robert C. Bonsib, Esq. is a partner and 
Chair of the PGCBA Federal Practice 
Committee and Megan E. Coleman is 
an Associate at MarcusBonsib, LLC in 
Greenbelt, MD and both concentrate their 
practice in the defense of state and federal 
criminal matters.  

Email: robertbonsib@marcusbonsib.com;  
megancoleman@marcusbonsib.com

Website:  robertbonsib.com
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sPeedY TRIAL – A PRIMeR ANd ReFResHeR
Part three - Constitutional sPeedy trial Considerations 
by Robert C. Bonsib, Esq. and Megan E. Coleman, Esq.

In the last two articles we discussed 
State Speedy Trial considerations 
under Maryland Rule 4-271, Criminal 
Procedure Article 6-103, and Hicks and 
its progeny. In this article we will be 
discussing Speedy Trial considerations 
under the 6th Amendment to the United 
States Constitution, the Maryland 
Declaration of Rights, Barker v. Wingo, 
and Maryland cases applying those 
principles. Specifically, we will present 
cases in which a constitutional speedy 
trial violation did occur. Next month’s 
article will present cases in which a 
constitutional speedy trial violation did 
not occur.

Overview

“In all criminal prosecutions, the accused 
shall enjoy the right to a speedy…trial[.]” 
U.S. Const. Amend. VI; see also Md. 
Decl. of Rts. Art. 21 (“[I]n all criminal 
prosecutions, every man hath a right…
to a speedy trial[]”). Howard v. State, 440 
Md. 427, 447 (2014).

In determining whether a defendant’s 
constitutional right to a speedy trial has 
been violated, a court considers the 
“[l]ength of [the] delay, the reason for 
the delay, the defendant’s assertion of 
his [or her] right, and prejudice to the 
defendant.” Vermont v. Brillon, 556 U.S. 
81, 90, 129 S.Ct. 1283, 173 L.Ed.2d 231 
(2009) (quoting Barker v. Wingo, 407 U.S. 
514, 530, 92 S.Ct. 2182, 33 L.Ed.2d 101 
(1972)) (first alteration in original). None 
of these four factors alone establishes 
a violation of the right to a speedy trial; 
thus, a court considers the four factors 
“together[.]” Barker, 407 U.S. at 533, 92 
S.Ct. 2182. Howard v. State, 440 Md. 427, 
447 (2014).

(1) Length of delay

Length of delay is measured from the day 
of indictment or arrest. See United States 
v. Loud Hawk, 474 U.S. 302, 310 (1986) 
(“[W]hen no indictment is outstanding 
... arrest ... engage[s] ... the speedy trial 
provision of the Sixth Amendment.” 

This is an important distinction from 
the Maryland Statutory speedy trial 
rule which considers the time from the 
defendant’s or defense counsel’s initial 
appearance in circuit court, rather than 
the date of arrest. Thus, the constitutional 
speedy trial clock begins ticking sooner, 
but may have to tick longer before the 
defendant can get relief.

A pre-trial delay of one year is guaranteed 
to be of “constitutional dimension” 
and “presumptively prejudicial” thus 
requiring the trial court to conduct a 
speedy trial analysis. Generally, a delay 
of at least one year triggers a speedy 
trial analysis. Howard, 440 Md. at 447-
48 (citing Doggett v. United States, 505 
U.S. 647, 652 n. 1, 651 (1992)). A pre-
trial delay of this length is considered 
one of “constitutional dimension” and 
a presumption of prejudice arises that 
a defendant has been deprived of his 
right to a speedy trial. Henry v. State, 
204 Md.App. 509, 555 (2012). This 
presumption merely kick-starts the 
balancing of the four factors, the one 
year or more delay alone does not mean 
that a constitutional speedy trial violation 
has occurred, and in fact, “the length of 
delay is the least determinative of the 
four factors that [a court] consider[s] in” 
determining whether a defendant’s right 
to a speedy trial was violated.” State v. 
Kanneh, 403 Md. 678, 690 (2008). 
Most of the cases addressed by the Court 
of Appeals (“COA”) look at delay where 
the interval between arrest and trial was 
longer than one year. See State v. Bailey, 
319 Md. 392, 415, cert. denied, 498 U.S. 
841 (1990) (two years and nine days); 
Brady v. State, 288 Md. 61, 70 (1980) 
(fourteen months); Wilson v. State, 281 
Md. 640, 651, cert. denied, 439 U.S. 839 

(1978) (four years and two months); Jones 
v. State, 279 Md. 1, 6 (1976) (two years 
and five months); Smith v. State, 276 Md. 
521, 528 (1976) (sixteen months).

However, a delay of less than one year 
may be of “constitutional dimension” 
requiring analysis, depending on the 
circumstances, especially where the 
case is routine. In Epps v. State, the COA 
recognized “that an interval of nine months 
‘may be wholly unreasonable under the 
circumstances.’” 276 Md. 96, 110 (1975) 
(citing Barker v. Wingo, 407 U.S. 514, 
528 (1972). Also, in a pre-Barker decision 
in Jones v. State, 241 Md. 599 (1966), 
overruled on other grounds, the COA 
applied the constitutional analysis where 
the delay was nine and one-half months. 
Likewise, the Court of Special Appeals 
(“CSA”) considered the constitutional 
implications of a delay of twelve months 
in Caesar v. State, 10 Md.App. 40 (1970) 
and a length of delay of eight months in 
Barnett v. State, 8 Md.App. 35 (1969). 
And in Battle v. State, 287 Md. 675, 686 
(1980), “[t]he State concede[d] that [an] 
eight month twenty day delay ‘might 
be construed to be of constitutional 
dimension so as to trigger the prescribed 
balancing test.’”

But a delay of six months has not been 
sufficient to trigger the constitutional 
analysis. The COA has held that six month 
delay “was not presumptively prejudicial 
[and therefore] there is no necessity for 
inquiry into the other factors which go in 
to the balance.” State v. Gee, 298 Md. 565, 
579 (1984).

If the Defendant is able to establish that 
the delay is of constitutional dimension, 
the Court must then continue to assess 
these other factors. 

(2) Reason for the delay

Closely related to length of delay is 
the reason assigned to justify the delay. 
Different weights are assigned to different 
reasons. The Barker Court said: 
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A deliberate attempt to delay 
the trial in order to hamper the 
defense should be weighted 
heavily against the government. 

A more neutral reason such 
as negligence or overcrowded 
courts should be weighted 
less heavily but nevertheless 
should be considered since the 
ultimate responsibility for such 
circumstances must rest with the 
government rather than with the 
defendant. 

A valid reason, such as a missing witness, 
should serve to justify appropriate delay. 

407 U.S. at 531. See also Henry v. State, 
204 Md.App. 509, 550 (2012).

(3) Assertion of the Right

This is best assessed by looking at 
the action of defense counsel or the 
defendant. Did the defense make a speedy 
trial demand in writing? Did the defense 
oppose any requests for continuances or 
make repeated requests for continuances? 
Did the defense request a speedy trial 
demand orally at the time the case was 
continued? Did the defense adopt and 
incorporate speedy trial demands made by 
co-defendants?

(4) Actual Prejudice

While presumed prejudice may be 
established by a length of delay of more 
than one year to trigger the analysis, that 
is different than the prejudice prong which 
looks to see if the delay caused actual 
prejudice to the defendant.

Actual prejudice may result from any of 
the three factors: (1) oppressive pretrial 
incarceration; (2) anxiety and concern; 
and (3) impairment of the defense. See 
Baily, 319 Md. at 416-17. 

The most severe form of actual prejudice 
is impairment of the defense such as 
where a witness goes missing or becomes 

deceased, evidence goes missing, or 
memory by witnesses becomes faded. 
If the charges are not serious, then 
actual prejudice of financial strain and 
loss of employment may be factored in. 
Generally, the length of delay will serve 
as a presumption of prejudice in favor of 
the defendant where it is more than one 
year. Even when there is no showing of 
actual prejudice, the defendant’s speedy 
trial rights could be violated. See Brady v. 
State, 288 Md. 61, 62 (1980).

Analysis of the Four Factors 
Constitutional speedy Trial Violations 

established In The Following Cases

(1) In Reed v. State, 78 Md.App. 522 
(1989), the CSA held that while the 
defendant’s statutory speedy trial right 
was not violated, his constitutional speedy 
trial right was violated.

Length of delay: This was a prosecution of 
two counts of simple battery. The length 
of delay was more than 13 months and the 
defendant was incarcerated the entire time. 
The CSA found that the length of delay 
was sufficiently inordinate to constitute a 
“triggering mechanism” to engage in the 
“sensitive balancing process” of reviewing 
the conduct which gave rise to the delay.

Reasons for delay: The CSA found that 
the reasons for delay were all attributable 
to the State, despite the trial court finding 
the reasons neutral based upon court 
overcrowding. The CSA found that “[a]
lthough the delay must be weighed 
less heavily than intentional delay, it is 
nonetheless entitled to some weight.” 78 
Md.App. at 538. 

The first trial continuance occurred 
when the State’s complaining witness 
became ill and the second continuance 
was because the court’s schedule was too 
busy to have a trial that day. The third 
continuance was because the prosecutor 
was in another jury trial starting that day. 
The fourth continuance was because there 
was “no courtroom available.” The fifth 
continuance was because the prosecutor 

was involved in another jury trial that day. 
The defendant’s motions to dismiss were 
denied so the defendant entered a not 
guilty to an agreed statement of facts in 
order to secure a sentence of time served 
so that he could be released. However, his 
lawyer made sure to put on the record that 
he was not intending to waive his right to 
a speedy trial by proceeding this way. 

Assertion of right: The CSA found that 
the defendant made the demand early, 
often, consistently, and persistently. Thus, 
the defendant’s assertion is “entitled to 
strong evidentiary weight in determining 
whether [he was] being deprived of the 
right.”

The defense objected to each and every 
continuance. The defendant reminded the 
court how long he’d been incarcerated 
waiting for trial to begin. The defendant 
told the court that the same reasons were 
repeatedly being given for continuances. 
The defendant even filed a pro se motion 
for speedy trial and defense counsel filed 
a motion to dismiss. The defendant sent 
letters to the Clerk of the Court and the 
State’s Attorney protesting the continual 
delay. 

Actual prejudice: The CSA found that the 
defense was not prejudiced by the delay, 
but found that the balancing test is not 
confined to that consideration, “nor is an 
affirmative demonstration of prejudice 
necessary to prove a denial of the 
constitutional right to a speedy trial.” The 
CSA found that the trial court gave too 
little weight to the “inevitable personal 
prejudice” that results from delay.  

Overall balancing: The CSA held that “the 
unreasonable delay in this run-of-the-
mill criminal case cannot be justified by 
simply asserting that the public resources 
provided by the State’s criminal-justice 
system are limited and that each case 
must await its turn.” Reed was denied his 
constitutional right to a speedy trial. 
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Side Note: The defendant’s statutory 
right to be tried within 180 days was not 
violated: On the day that the case was 
postponed beyond Hicks, the case had 
only been continued once previously for 
the same reason, court congestion. The 
CSA did not find that a single recurrence 
of the same reason amounted to “chronic” 
congestion. Also, the postponement was 
granted one month before the end of the 
180-day period, and the next trial date was 
scheduled for a date slightly more than 
one month after that period. Thus, the 
delay was not so inordinate as to amount 
to an abuse of discretion. 

(2) In Wilson v. State, 34 Md.App. 294 
(1976), the CSA held that the defendants 
were denied their right to a speedy trial 
with a 13 month and three week delay in 
being brought to trial.

Length of delay: 13 months and three 
weeks. The defendants were charged 
with robbery with a dangerous and 
deadly weapon and use of a handgun in 
commission of a crime of violence and 
related charges. The CSA noted that this 
delay was of “sufficient ‘constitutional 
dimension’ to ‘trigger’ the four-fold 
analytical process enunciated in Baker.”

Reason for delay: The defendants were 
arrested on November 30, 1974. They 
remained incarcerated continuously. The 
first trial date was June 23, 1975. This 
was postponed because not enough jurors 
were available. The second trial date was 
October 17, 1975 and this was postponed 
by the State because no courtroom was 
available. Defendant Wilson filed a motion 
to dismiss based on speedy trial which 
was denied. Defendant Green requested a 
speedy trial, filed a motion to dismiss and 
that was denied. The third trial date was 
scheduled for January 13, 1976 and that 
was postponed because Green’s counsel 
was unavailable. Trial began on January 
19, 1976.

The CSA found that the State must 
shoulder the blame for the delay since the 
defendants were twice ready to proceed 

with the trial only to have it postponed 
because there were not enough jurors or 
courtroom availability. Though balanced 
in favor of the defendants, the CSA 
attached minor weight because the delay 
was not intentional.

Assertion of right: Wilson moved to dismiss 
for lack of speedy trial on October 22, 
1975 and Green filed a motion for speedy 
trial on October 28, 1975, and a motion 
to dismiss on January 7, 1976. These 
demands were not made until 11 months 
after arrest and after two postponements 
had already occurred. Thereafter the State 
moved with reasonable expedition to 
bring them to trial in three months. Thus, 
the CSA balanced this factor to be neutral 
with minimal significance to be given to 
either side.

Actual prejudice: The CSA said that 
no direct evidence of prejudice was 
demonstrated at the hearing on the speedy 
trial issue. But the CSA found the delay 
here was not insubstantial but rather 
sufficient to invoke the presumption 
of prejudice and shift the burden to the 
State to produce evidence to demonstrate 
that the defendants suffered no prejudice 
by reason of the delay. The State failed 
to provide a scintilla of such evidence, 
the State made no effort whatsoever to 
carry its burden. Thus the CSA weighed 
the length of delay and prejudice prongs 
heavily in the defendants’ favor.

Balancing of all factors: The CSA said 
the factors are either neutral or weighted 
in the defendants’ favor. Thus, the 
defendants were denied their right to a 
speedy trial under the 6th Amendment 
to the U.S. Constitution and Article 21 
of the Maryland Declaration of Rights. 
Dismissal of the indictment is the only 
possible remedy when a speedy trial has 
been denied.

(3) In Divver v. State, 356 Md. 379 (1999), 
the COA held that a delay of one year and 
sixteen days violated the defendant’s state 
and constitutional right to a speedy trial. 

This case is important because it holds 
that “[t]here is nothing to prevent a circuit 
court from deciding whether an Divver’s 
right to a speedy trial was denied in the 
District Court based upon a record that 
is made in the circuit court.” Thus, the 
speedy trial clock does not just start again 
with the de novo appeal, but rather, the 
Court can consider what occurred in the 
District Court. 

Length of delay: 1 year and 16 days. 
Divver was charged with driving while 
intoxicated and running a red light. 
Divver was arrested for DWI on May 25, 
1996. Four days after his arrest Divver 
demanded a speedy trial in District Court. 
Sixteen days after his arrest the State 
filed a notice of intent to seek enhanced 
punishment. 

Thereafter there was no activity until 
February 20, 1997 when the District Court 
notified Divver that his trial would be held 
on June 10, 1997. Divver made a motion 
to dismiss on speedy trial grounds and that 
was denied. Divver was convicted and 
appealed to the Circuit Court.

In the Circuit Court Divver demanded a 
speedy trial and moved to dismiss the 
charges based on the denial of speedy trial 
in District Court. The Circuit Court denied 
the motion. Divver plead not guilty to an 
agreed statement of facts. 

The COA found that “the delay is of 
uniquely inordinate length for a relatively 
run-of-the-mill District Court case. Trial 
of the case to verdict on guilt or innocence 
presented little, if any, complexity. There 
was one witness for the State, a police 
officer whose appearance was subject 
to the control of the State, and the only 
witness for the defense was the accused 
himself. Given these circumstances, the 
length of the delay in the instant matter 
operates more heavily in Divver’s favor 
than would usually be the case in many 
circuit court prosecutions.” Id. at 390-91.
 
Reason for delay: There is no evidence 
in the District Court proceedings that any 
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party requested a delay in setting the trial 
date, and there was no earlier trial date 
that was postponed. 

At the Circuit Court proceedings, the 
State responded to Divver’s motion to 
dismiss in District Court stating that “[t]
he delay was necessitated by the fact that 
the District Court of Maryland…was short 
2 judges for a significant time during the 
applicable period.”

The COA found that the delay was 
attributable to the failure of the District 
Court to assign the case for trial. Although 
the District Court was down two judges, 
the COA said that “is immaterial. 
Assigning cases for trial is the obligation 
of the State. If the failure to assign the case 
was due to congestion or understaffing of 
State offices, the delay is chargeable to 
the State.” Id. at 391. Thus, “the entire 
delay is weighed against the State in the 
instant matter, although not as heavily as it 
would were this a case in which the delay 
was purposeful, in order to hamper the 
defense.” Id.

Assertion of right: The COA found that this 
factor clearly weighs in favor of Divver 
since he made known his desire to have 
his speedy trial rights strictly enforced. 
The State even “escalated the stakes with 
its notice of enhanced punishment” yet, 
the State failed to accelerate the process 
in scheduling the case for trial. Id. at 392. 
The COA said “If…the trial date set by 
the assignment office is unsatisfactory in 
relation to the constitutional mandates, the 
State’s Attorney’s Office should request 
an earlier date, and, if necessary, ask the 
court to order compliance.” Id. (citing 
Smith v. State, 276 Md. at 531).

Prejudice: Divver was on bail during the 
delay. Divver did not present any evidence 
of impairment of the defense, thus this 
factor weighs heavily in favor of the State. 

But, the COA cited Epps for “personal 
factors…such as interference with 
the defendant’s liberty, the disruption 
of his employment, the drain of his 

financial resources, the curtailment of 
his associations, his subjection to public 
obloquy and the creation of anxiety in 
him, his family and friends.” Id. (citing 
Epps, 276 Md. at 116)). Epps cited the 
concurrence in Barker: “for those who 
desire an early trial, these personal factors 
should prevail if the only countervailing 
considerations offered by the State are 
those connected with crowded dockets 
and prosecutorial case loads. A defendant 
desiring a speedy trial, therefore, should 
have it within some reasonable time; and 
only special circumstances presenting a 
more pressing public need with respect 
to the case itself should suffice to justify 
delay.” Epps, 276 Md. at 116 (quoting 
Barker, 407 U.S. at 537)). 

The COA found that the actual 
prejudice factor favors the State, but 
not overwhelmingly.

Balancing of all factors: Neither the 
District nor Circuit Courts weighed the 
factors. The COA found that three of the 
four factors, especially the length of and 
reason for the delay weigh in favor of 
Divver. Weighing in favor of the State 
is the absence of any actual prejudice 
to the presentation of a defense and that 
Divver was not in jail. However, there was 
prejudice that included personal factors as 
well as a presumption of prejudice from 
the length of the delay, both of which favor 
Divver. Weighing all of the circumstances, 
the COA concluded that Divver’s right to 
a speedy trial was violated and that the 
remedy is dismissal.  

(4a) In Brady v. State, 288 Md. 61 (1980), 
the COA held that a defendant’s speedy 
trial rights could be violated where there 
was no showing of any actual prejudice – 
but the case had to be remanded for further 
findings on the record. 

Brady is significant because the defendant 
was unaware of the charges pending 
against him for the period of delay. Despite 
his unawareness, the COA held that a 
pretrial delay of constitutional dimension 
could still trigger the balancing process 

to determine whether he was deprived a 
speedy trial.

Length of delay: 14 months. Brady was 
arrested on June 7, 1977 and charged with 
breaking and entering and he was released 
on bail. Twelve days later he received a 
letter from the District Court advising 
him that the charge had been dismissed 
because “[t]he State’s Attorney’s office 
in Annapolis has failed to comply as to 
whether this case would be tried in District 
Court or the Circuit Court…” Id. at 62. 
Unknown to Brady, on August 22, 1977, 
Brady was indicted for the same charge. 
The notice of indictment and summons for 
the arraignment were sent to Brady’s last 
known address and returned undelivered. 
When Brady did not appear on the date set 
for the arraignment, a bench warrant was 
issued for his arrest.

From November 1977 to May 1978, 
Brady was incarcerated for an unrelated 
case. When that case concluded, Brady 
was finally served with the warrant for the 
instant case on May 29, 1978 which was 
acting as a detainer. Brady was arraigned 
on June 9, 1978. Brady first learned of the 
history of the charge at his arraignment, 
and he moved for a speedy trial. A trial 
date of July 25, 1978 was set, and Brady 
filed a motion to dismiss for lack of speedy 
trial on July 14, 1978. On the July 25th 
trial date the State sought a postponement 
because one of its witnesses, a police 
officer, was absent. Over objection by 
Brady, the postponement was granted. 
Brady was tried on August 8, 1978 and 
found guilty of breaking and entering. The 
trial court denied his motion to dismiss on 
speedy trial grounds finding that Brady 
failed to show actual prejudice. 

Reason for delay: The intermediate 
court stated “we can find little, if any, 
justification or excuse for the delay. There 
is no evidence that the slightest attempt was 
made to notify [Brady] of his indictment. 
Even the bench warrant issued by the court 
on September 2, 1977, presumably was 

cont’d on next page...
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ignored by everyone until ‘placed in file’ on 
May 17, 1978, without any effort expended 
to serve it or, as charged by it to ‘have his 
body before the Circuit Court for Anne 
Arundel County’ to answer for his failure 
to appear. Such seeming unconcern by the 
sheriff, who was admonished ‘Hereof fail 
not at your peril . . . .’, not only constituted 
a disregard of [Brady’s] speedy trial rights, 
but appears, without any explanation, to be 
an affront to the court’s order.” Id. at 63-64.

Assertion of right: Brady asserted his right 
both when he was charged in the District 
Court and when he was arraigned in the 
Circuit Court.

Actual prejudice: The intermediate court 
said that prejudice “becomes more elusive 
without awareness that a charge is pending.” 
Id. at 64. The CSA again indicated it was 
“difficult” to presume prejudice when the 
defendant did not know of the charge and 
the CSA concluded by holding “that in the 
absence of knowledge of a pending charge, 
some actual prejudice must accompany the 
delay to compel a dismissal.” Id. 

The COA granted Brady’s petition for writ 
on the single question of whether the CSA 
erred by holding that where a defendant 
was not aware of a pending charge, actual 
prejudice must be proved to compel 
dismissal of the charge for denial of a 
speedy trial? Id.

The CoA found instead that being ignorant 
of the charges may bring more prejudice 
to a defendant who is not focusing on 
the charge, who later may not think of 
matters as he would have earlier, or where 
witnesses or other evidence are no longer 
available. Thus, the defendant’s ignorance 
of the pending criminal charge furnishes 
no logical basis for refusing to presume 
prejudice from a long pre-trial delay. Id. at 
68-69.

Balancing of the factors: The COA 
remanded the case to the CSA for application 
of the balancing test in accordance with the 
principles set forth in the opinion. 

(4b) In Brady v. State, 291 Md. 261 (1981) 

the COA again granted Brady’s writ of 
certiorari after the CSA affirmed the 
judgment on remand. This time, the COA 
reversed the conviction with instructions to 
dismiss the case based upon a speedy trial 
violation. 

Length of delay: 14 months. The COA said 
that this delay must be weighed against the 
State. Although it is sufficient to invoke 
constitutional issues, the COA does not 
construe it as controlling. 

Reason for delay: The COA said that the 
State, in the performance of its public trust, 
has a duty to coordinate the efforts of its 
various criminal divisions in attempting to 
locate a defendant. Its failure to do so in the 
instant case is particularly disheartening. 
Brady was incarcerated on an unrelated 
charge for six months and the authorities 
made no attempt to find him. He remained 
totally unaware of the pending charges 
against him. “As if the State’s neglect were 
not manifest and egregious enough at this 
point, the State sought and obtained a two 
week postponement, during which time 
Brady remained in jail.” The COA found 
that “[t]his prosecutorial indifference tips 
the scales most heavily in Brady’s favor.” 
Id. at 267.

Assertion: Brady was excused from having 
to make an assertion as it was a direct result 
of the State’s neglect in its duties. In this 
case it cannot weigh against the defendant.

Actual prejudice: The time incarcerated 
from May 29, 1978 to trial August 8, 1978 
was due entirely to the State’s neglect and 
the prosecution could have been instituted 
while Brady was confined at the Baltimore 
City Jail. Thus Brady suffered some 
actual prejudice. With respect to anxiety 
or concern, Brady had been placed on 
probation on May 29, 1978 and should 
have been released, but the detainer kept 
him incarcerated. “This sudden awareness 
that he was not free, but still being held in 
jail for charges which had been dismissed 
the year before, must have generated a 
response more than mere anxiety. He 
had to be frustrated. In which event, the 
following two months in jail awaiting the 

outcome of the charges had to exacerbate 
his concern.” Id. Thus, Brady suffered at 
least some actual prejudice. Lastly, as to 
the third element of impairment of defense, 
the COA, thought it may not be readily 
apparent that he suffered prejudice, the 
long delay potentially created obstacles in 
the defendant’s ability to present a defense 
and should not be discounted. Id. at 269. 
The COA regarded this element as neutral.   

Balancing of factors: In balancing the 
factors, “[t]he factor most determinative of 
the issue, in this case, is the reason for the 
delay: prosecutorial indifference. Brady’s 
trial was not delayed because of someone’s 
professional judgment regarding the 
allocation of scarce resources, but because 
of the inexcusable failure of the State to 
check for Brady’s presence within the 
correctional system itself…in our opinion, 
none of the factors can be found to weigh in 
favor of the State. We conclude, therefore, 
that Brady’s speedy trial rights were 
unconstitutionally violated. A dismissal 
was the appropriate remedy under the facts 
of this case.” Id. at 269-70.

(5) In Epps v. State, 276 Md. 96 (1975), the 
COA held that delay that of five and one-
half months between time of arraignment 
chargeable to the State when trial was 
initially postponed to accommodate a 
tactical decision of the prosecutor to couple 
the defendant’s case with that of his co-
defendants was chargeable to the State. 

Length of delay: One year and 14 days. 
Epps and co-defendants were charged with 
robbery with a deadly weapon. Epps was 
arrested on August 9, 1972. He remained 
confined until the date of his trial on 
August 22, 1973. The COA said that this 
length was “sufficiently protracted to be 
‘presumptively prejudicial’ and to provoke 
inquiry into the other interrelated factors 
which go into the balance.’”

Reason for delay: Epps’ first trial date was 
December 28, 1972. The delay between 
his arrest and the first trial date is not 
inordinate. On that date, Epps elected to 
be tried by a judge on that day and his 
co-defendants elected a jury trial. No jury 
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panel was in attendance that week. The
State did not want the cases to be severed
and asked for a postponement. The court
granted the postponement stating “There 
may be [a] delay in granting a trial, because 
of this last-minute change of heart, but I 
don’t think your clients have any cause 
to complain that they have been denied 
a speedy trial since they are the cause of 
this.” Trial was postponed until April 13, 
1973 as the first open jury trial date, but 
then the trial was postponed again because 
there was no jury court available. The trial 
was rescheduled for June 12, 1973. On 
that day they were postponed because the 
arresting officer had collapsed while on 
duty and was confined to bed for a least 
a month. Trial was then rescheduled for 
August 22, 1973. This delay was neutral. 

It is the delay between December 28, 1972 
and June 12, 1973 that the COA said is 
the critical period in the evaluation. The 
COA said that the delay because of over-
crowded court dockets and scheduling 
problems cannot be classified as wholl
neutral, particularly where the defendant 
has seasonably made known to the trial 
court his desire to be speedily tried, since a 
judge “can always take control and order a 
case assigned for trial.”

The delay on December 28th became 
purposeful to accommodate the State who 
wanted to keep the cases joined, despite 
Epps’ election to have a court trial that day.

Assertion of right: On December 28, 1972 
Epps made an oral motion that he “be tried 
today and separately.” On June 13, 1973 
Epps filed a written motion to dismiss 
the indictment for lack of speedy trial 
alleging that one of his alibi witnesses was 
no longer available since he was serving 
with the U.S. Armed Forces in Korea. The 
COA said these demands were “entitled to 
strong evidentiary weight in determining 
whether [he was] being deprived of the 
right.”

Actual prejudice: The COA reiterated 
that “an affirmative demonstration of 
prejudice” is not necessary to prove a 
denial of the constitutional right to a speedy 
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trial. But in this case Epps suffered actual 
prejudice. Epps’ incarceration from his 
arrest on August 9, 1972 to trial August 22, 
1973 was “an interval which we consider, 
under the circumstances, to have been 
oppressive. One of the interests which 
the right was designed to protect was thus 
defeated.”  Also, the delay impaired his 
defense because his alibi witness who was 
available on December 28th, was no longer 
available after February because he was 
serving in the armed forces in Korea. 

Balancing of the four factors: The COA 
concluded under the facts of the case that 
the delay in brining Epps to trial, caused by 
the prosecution and concurred in with the 
passive cooperation of the court, violated 
the defendant’s right to a speedy trial.

Next Article

In the next and final of the four-article series, 
we will discuss cases where the Court held 
that the circumstances surrounding the 
delay did not constitute a denial of the 
constitutional right to a speedy trial. 

Robert C. Bonsib, Esq. is a partner and 
Chair of the PGCBA Federal Practice 
Committee and Megan E. Coleman is 
an Associate at MarcusBonsib, LLC in 
Greenbelt, MD and both concentrate their 
practice in the defense of state and federal 
criminal matters.  Email: robertbonsib@
marcusbonsib.com;  megancoleman@
marcusbonsib.com

Website:  robertbonsib.com
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cared for by a parent or relative who
could qualify to receive child support
themselves.  I would like to think the
reason for the lack of child support
cases for destitute adult children,
despite the great number of individuals
who fit within that category, is that their
families are fulfilling their obligations
to provide for them outside of the court
system.  Unfortunately, I know that is

not true and that it is more likely those
destitute adult children and the parents
or relatives who care for them simply
aren’t any more aware of the law than
those naïve non-custodial parents who
eagerly count down the days until their
child’s eighteenth birthday when they
believe they will “be done” with child
support forever.
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Prior ConviCtions, Cont’d

concede the possession of the cocaine and 
marijuana the police found on Dallas but 
deny that the cocaine was for distribution. 
Yet, the court could not be certain what 
Dallas’s testimony would be until the court 
heard it.  The COA noted that the trial 
court, not unreasonably, envisioned that, 
had Dallas taken the stand, he might not 
have confined his testimony (consistent 
with counsel’s opening statement) to 
a denial of an intent to distribute the 
drugs found in his possession; he might 
instead have testified that he had never 
before distributed illegal drugs. Had his 
testimony been consistent with defense 
counsel’s opening statement, then the trial 
court might have decided that evidence 
of the prior convictions carried a risk of 
unfair prejudice. Had Dallas testified 
more expansively, the trial court might 
have decided that the State should be 
permitted to impeach him with the prior 
convictions. Given the plausibility of 
either scenario, the court was not required 
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Virginia criminal attorney, Jonathan Oates,
has tried two first-degree murder cases before
a jury. Jon has handled hundreds of criminal
and traffic cases in all northern Virginia 
jurisdictions, and regularly meets clients in 
our Falls Church office. Jon is fluent in
Spanish. 
His cell is (202) 320-4160. David M. Wooten

Washington, DC criminal attorney, 
David Wooten, has tried many felony 
cases before a jury, including a recent
acquittal in a sex offense case In
Maryland. David is fluent in Spanish,
having served in the Peace Corps for 
two years in Ecuador. 
His cell is (202) 770-8006. 
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cared for by a parent or relative who
could qualify to receive child support
themselves.  I would like to think the
reason for the lack of child support
cases for destitute adult children,
despite the great number of individuals
who fit within that category, is that their
families are fulfilling their obligations
to provide for them outside of the court
system.  Unfortunately, I know that is

not true and that it is more likely those
destitute adult children and the parents
or relatives who care for them simply
aren’t any more aware of the law than
those naïve non-custodial parents who
eagerly count down the days until their
child’s eighteenth birthday when they
believe they will “be done” with child
support forever.
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Courtney Foster is a graduate of Duke
University School of Law.  She is a former
Assistant State’s Attorney for Prince
George’s County and has been Special
Counsel for the Prince George’s County
Office of Child Support Enforcement
since 2005.

to rule on the motion without first hearing 
Dallas’ direct testimony.

CONCLUSION
Whether seeking to use a prior conviction
to challenge the credibility of a witness or
defendant or whether seek to bar the use of
a prior conviction, not only is it critical to
be prepared to address the various factors,
but the specific factual framework of the
issues and defenses in the case are likely to
determine the trial court’s determination as to
the admissibility and use of a prior conviction.

Robert C. Bonsib, Esq. is a partner and
Chair of the PGCBA Federal Practice
Committee and Megan E. Coleman is
an Associate at MarcusBonsib, LLC in
Greenbelt, MD and both concentrate their
practice in the defense of state and federal
criminal matters.
Email: robertbonsib@marcusbonsib.com
or megancoleman@marcusbonsib.com
Website:  robertbonsib.com
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sPeedY tRIAL – A PRIMeR And ReFResheR
Part four - Constitutional sPeedy trial Considerations 
by Robert C. Bonsib, Esq. and Megan E. Coleman, Esq.

We have finally arrived at the last edition 
of what turned out to be a four-part 
analysis of speedy trial considerations in 
Maryland. We began with State speedy 
trial considerations under Maryland Rule 
4-271, Criminal Procedure Article 6-103, 
and Hicks, and then discussed speedy trial 
considerations under the 6th Amendment 
to the United States Constitution, the 
Maryland Declaration of Rights, and 
Barker v. Wingo. Last month we presented 
cases in which a constitutional speedy trial 
violation did occur. In this article we will 
present cases in which a constitutional 
speedy trial violation did not occur.

As a recap, in determining whether a 
defendant’s constitutional right to a 
speedy trial has been violated, the court 
should consider: 

(1) Length of Delay

a. A pre-trial delay of one 
year is guaranteed to be of 
“constitutional dimension” and 
“presumptively prejudicial” 
thus requiring the trial court to 
conduct a speedy trial analysis.

b. However, a delay of less 
than one year may be of 
“constitutional dimension” 
requiring analysis, depending 
on the circumstances, 
especially where the case is 
routine.

(2) Reason for the Delay

a. A deliberate attempt to 
delay the trial in order to 
hamper the defense should be 
weighted heavily against the 
government. 

b. A more neutral reason such 
as negligence or overcrowded 
courts should be weighted 
less heavily but nevertheless 
should be considered since the 
ultimate responsibility for such 
circumstances must rest with 
the government rather than 
with the defendant. 

c. A valid reason, such as a 
missing witness, should serve 
to justify appropriate delay. 

(3) Assertion of Right to a Speedy Trial

a. Did the defense 
make  a speedy trial demand in 
writing?

b. Did the defense oppose 
any requests for continuances 
or make repeated requests for 
continuances? 

c. Did the defense adopt 
and incorporate speedy 
trial demands made by co-
defendants?

(4) Actual Prejudice to the Defendant

a. Oppressive pretrial 
incarceration

b. Anxiety and concern 

c. Impairment of the defense – 
loss of evidence or witness 

d. Financial strain and loss of 
employment? Maybe

A Constitutional speedy trial Violation 
did not Occur in the Following Cases:

(1) In Howard v. State, 66 Md.App. 
273 (1986), cert. denied, 306 Md. 288, an 
eight month delay was upheld where two 
months of that delay were deemed to be 
consented to by the defendant. 

Length of delay: Eight months. Howard 
and others were charged with conspiracy 
to commit robbery with a deadly weapon. 

Howard was arrested on September 21, 
1983 and went to trial on June 19, 1984. 

 
Reason for delay: The first trial date was 
February 27, 1984. The delay between 
arrest and this date was attributable to the 
orderly processing of the case, and thus 
not chargeable to the State. There were 
delays of trial on both March 19, 1984 and 
April 16, 1984 which the CSA said were 
neutral because they were just short of two 
months and good cause was found based 
upon the unavailability of courtrooms. 

There were delays of trial on February 27, 
1984 and May 14, 1984 which the CSA 
attributed to the State, but only accorded 
slight weight. On the February 27th trial 
date, the State sought to consolidate 
the trials of the co-defendants. Howard 
did not object or move to sever until the 
May 14th trial date. When his motion was 
granted, trial was promptly set within the 
next month, thus mitigating the effect of 
the delay.

Assertion of right: At arraignment on 
November 18, 1983 Howard filed a 
motion for speedy trial. On December 19, 
1983, new counsel entered his appearance 
and filed a second motion for speedy 
trial. On May 15, 1984, a motion to 
dismiss for lack of speedy trial was filed. 
On June 18, 1984, Howard was brought 
to trial. Another motion to dismiss for 
lack of speedy trial was filed. The CSA 
found that this factor “is entitled to strong 
evidentiary weight.”

Actual prejudice: The only noted 
prejudice was pre-trial incarceration.

Balancing of the factors: The CSA said 
the weight accorded to the two months’ 
delay attributable to the State is slight, 
and although Howard’s assertion was 
timely and he was incarcerated, the delay 
was not of the kind or duration to warrant 
dismissal.

(2) In Fields v. State, 172 Md.App. 496 
(2007), the CSA found that the trial court 
did not abuse its discretion in postponing 



PGCBA NewsJournal   Page  11                                                                    June 2015

the trial date beyond the 180-day period, 
and the 20 month delay in bringing the 
defendant to trial did not violate his right 
to a speedy trial.

Length of delay: Over 20 months. Fields 
was convicted of second degree murder, 
conspiracy to murder, assault and firearms 
violations.

Reason for delay: Fields was arrested June 
9, 2003 and arraigned October 7, 2003. 
Co-defendant Colkley filed a motion for 
speedy trial on October 14, 2003. 

The first trial date was February 4, 2004. 
With respect to the first delay from arrest 
to this first trial date, the CSA charged the 
delay to the State because “the ultimate 
responsibility for such circumstances 
rests with the government.” However, it 
was given less weight because it was due 
to the complexity of the case and witness 
availability. 

At that first trial date counsel for Fields 
requested a brief postponement because 
defense counsel was sick. The State wanted 
the case to be postponed until after the 
detective’s vacation. The administrative 
judge found good cause to postpone 
beyond 180-days. The CSA found that 
the five day delay was attributed to the 
defense and the three month delay was 
attributed to the State. The CSA accorded 
this delay neutral. 

The next trial date of May 10, 2004 was 
postponed because the prosecutor wanted 
to try an older case and there was no 
courtroom availability. The CSA found 
that this weighed against the State but the 
CSA did not find evidence in the record 
that there was purposeful delay. 

The next trial date of July 28, 2004 was 
postponed because a new prosecutor was 
assigned to the case and noticed that a 
witness was not summonsed and that 
the primary detective would be going on 
vacation the next day and would not be 
back until the following Monday. The 
defense objected. The administrative 

judge admonished the State and granted 
a continuance but cautioned that the case 
would not be postponed again. The CSA 
weighed this delay heavily against the 
State. 

The next trial date of October 19, 2004 
which was postponed by the State because 
the prosecutor was in another trial. 

The next court date of January 5, 2005 
was postponed due to the prosecutor being 
assigned a new position and having a 
heavy workload. Also, the State said that 
witnesses were requesting immunity. The 
CSA found that “[t]he nature, complexity 
and various circumstances of witnesses 
and counsel all contributed to the reasons 
articulated by the State. 

The next trial date was March 22, 2005. 
Motions to Dismiss were argued and 
denied. The jury was sworn March 24, 
2005.

Assertion of right: Fields adopted 
Colkley’s demands to be tried promptly 
and thus asserted his right to a speedy trial.

Actual prejudice: Fields was incarcerated 
upon arrest on July 9, 2003 and remained 
incarcerated for nearly 20 months until 
trial. These charges were the only charges 
holding him. The Court recognized 
that the defendant endured anxiety and 
concern and experienced oppressive pre-
trial incarceration, but the Court looked 
at the most important factor to establish 
prejudice which is the inability to prepare 
one’s defense. There was no contention 
that a witness died or had faded memories 
due to delay, nor that they were hindered 
in any way. The Court said “[i]n view of 
the complexity and gravity of the case, 
we accord great weight to the lack of any 
significant prejudice resulting from the 
delay.” Id. at 542-43.

Balancing of the factors: The length of 
delay was over 20 months and therefore 
the period of delay was “presumptively 
prejudicial.” Fields satisfied the 
requirement that he demand a speedy trial. 

With respect to the prejudice prong, Fields 
never claimed his defense was impaired by 
destruction of evidence or unavailability 
or loss of memory of witnesses. The 
CSA recognized that the most troubling 
prong is the reason for delay. The State 
sought to try the defendants jointly but the 
State did nothing to bring the defendants 
to trial timely. The State continuously 
sought continuances despite assurances 
to the Court that it would be ready for 
trial each time. The CSA said that the 
reasons offered by the State in obtaining 
postponements, the lack of diligence, 
and the corresponding frustration of the 
administrative judge’s designees are 
“strikingly similar” to Wilson v. State, 148 
Md.App. 601 (2002). 

The CSA said that consideration of 
the multiple defendants represented by 
different counsel, recalcitrant witnesses, 
moderately complex issues and crowded 
court dockets are all properly factored into 
the speedy trial equation. However, the 
administrative duties of the prosecuting 
attorney are not proper considerations in 
an evaluation of the reasons for delaying 
a criminal trial and in a determination of 
whether a defendant has been denied the 
Sixth Amendment right to a speedy trial.

Although the CSA found the reasons 
for the delay troubling, the delay did 
not impair the ability of the defendants 
to present their defenses. The CSA said 
it may have been different if the delay 
was purposeful by the State rather than a 
lack of “professional diligence” and had 
the defendants been able to demonstrate 
impairment of their defenses as a result of 
the delay. The CSA said in weighing the 
actual and presumed prejudice, the scales 
are not tipped in favor of a violation of 
the 6th Amendment right to a speedy trial.

(3) In State v. Kanneh, 403 Md. 678 
(2008), the Court of Appeals held that 
delay of 35 months did not violate the 
defendant’s constitutional right to a 
speedy trial. 

sPeedY tRIAL , Con’t

cont’d on next page...
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Length of Delay: 35 months. Kanneh was 
charged with sexual abuse of a minor and 
related offenses. The trial court ultimately 
dismissed the case for a violation of the 
defendant’s constitutional right to a speedy 
trial. The State appealed and the COA 
granted certiorari before any proceedings 
in the intermediate appellate court.

Reason for the Delay: Kanneh was 
arrested on August 18, 2004. He was 
charged by indictment on December 
3, 2004. Kanneh’s attorney entered her 
appearance on January 18, 2005, and the 
first trial date was set for April 5, 2005. 

At a scheduling conference on January 
28, 2005, the State indicated that DNA 
evidence would likely not be ready for the 
April 5th trial date, and defense counsel 
agreed. The COA found that the first 
postponement of the April 5, 2005 trial 
date to obtain DNA evidence is neutral 
because there is no evidence that the State 
failed to act in a diligent manner. 

The second trial date of June 6, 2005 
was postponed pre-trial because the State 
indicated the DNA evidence had still not 
been processed. The COA found that this 
postponement due to unavailability of 
DNA evidence is also “largely neutral.” 
 
The third postponement of the November 
28, 2005 trial date was to consolidate the 
defendant’s trial with his father’s case. 
This is charged against the State, but “in 
the balance, it has relatively little weight 
given that this only resulted in a delay of 
approximately two weeks.”

The fourth postponement of the December 
12, 2005 trial date was partly because of 
the defendant’s request for severance, 
and partly the result of the unavailability 
of an interpreter. The COA found that 
the unavailability of an interpreter does 
not weigh heavily against the State. It is 
“analogous to the problem of overcrowded 
courts” which has been a “more neutral 
reason” that should be “weighted less 
heavily” but considered nonetheless.

The fifth postponement of the January 23, 
2006 trial date which resulted in a delay 
of nine months until October 16, 2006 
was caused by the inability to secure an 
interpreter who could simultaneously 
interpret court proceedings. The State 
had made “Herculean efforts” to find an 
interpreter and the original request for an 
interpreter had not even been made by the 
defense until January 28, 2005. There was 
no bad faith by the State, thus the delay is 
not weighed against the State. 

The sixth postponement of the October 
16, 2006 trial date to February 26, 2007 
was both because of the ongoing attempt 
to find a qualified interpreter, and to have 
the defendant undergo a competency 
evaluation. The COA found that for the 
purpose of determining the defendant’s 
competence to stand trial, that delay must 
be weighed against the defendant.

The seventh postponement of the 
February 26, 2007 trial date was due to the 
interpreter’s recent surgery and was not 
the result of any bad faith, and therefore 
if weighed against the State, it is only 
slightly.

Assertion of Right: In this case, the 
defendant, with the assistance of counsel, 
acquiesced to each postponement until 
he objected to the final postponement in 
February, 2007. Therefore, this factor is 
weighed against the defendant and in favor 
of the State. The COA said under Barker 
that Kanneh’s failure to assert his right is 
entitled to “strong evidentiary weight.”

Actual Prejudice: Kanneh spent one night 
in jail before posting bond, and then was 
on pretrial supervision under the condition 
that he not be around children. Kanneh 
never complained that the restriction was 
onerous. Kanneh’s assertion that he did 
not seek new employment or enroll in 
school because of the pending case only 
demonstrates minimal prejudice. There 
was no assertion of any actual prejudice to 
the defense’s case. 

Balancing of the Factors: Although the 
delay was significant, the nature of the 
case was complex, there was no bad 
faith on the part of the State in securing 
an interpreter which was the primary 
reason for the delay. The defendant never 
objected to the postponements which is 
accorded great evidentiary weight. Any 
prejudice to the defendant was minimal, 
thus the defendant’s right to a speedy trial 
was not violated. 

(4) In Henry v. State, 204 Md.App. 
509 (2012), the CSA held that Henry’s 
constitutional right to a speedy trial was 
not violated. 

Length of delay: 13 months between 
the defendant’s arrest for rape and the 
commencement of his trial. 

Reason for delay: The initial six month 
period between the charging date and 
the first trial date was accorded neutral 
status as it is necessary for the orderly 
administration of justice. On the first trial 
date, the State moved to continue that date 
due to the unavailability of the prosecutor. 
The defendant did not object, and the trial 
was rescheduled for three months later. 
This three month delay is chargeable to the 
State although the defense didn’t object. 

At the second trial date the State asked 
for a continuance due to a backlog at the 
DNA lab. The defense objected but the 
administrative judge found good cause to 
postpone the trial beyond Hicks, and the 
trial was reset for five weeks later. 

The State moved one more time to 
postpone the third trial date, but that 
motion was denied. 

The defense moved in limine to exclude 
DNA evidence the morning of trial, that had 
just been received that same morning. The 
court denied that motion. The defense then 
moved to postpone trial but asserted that the 
defendant was not waiving his speedy trial 
right. The administrative judge granted the 
defendant’s request for a continuance and 
trial was reset four months later. 
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The CSA found that a five-week delay due 
to backlog at the State DNA lab was not 
to be weighted heavily. The four month 
continuance granted after the defendant 
sought to exclude DNA evidence was 
for a neutral reason. The prosecution was 
complex. There was no evidence that the 
State failed to act in a diligent manner. 
Even to the extent that the delays in 
obtaining DNA evidence were attributable 
to the State, those reasons are weighed 
less heavily in the analysis.

Assertion of right: The defendant first 
asserted his right to a speedy trial in an 
omnibus motion, he then reasserted the 
right at the conclusion of the motions 
hearing, and then again when defense 
counsel asked for a continuance of the trial 
date. Thus the defendant clearly asserted 
his right to a speedy trial.

Actual prejudice: The defendant said he 
suffered anxiety and concern about his 
family as well as personal and business 
affairs, the defendant was also incarcerated 
the entire time. But the defendant did 
not assert that his defense was impaired. 
The CSA found that no actual prejudice 
occurred, especially since he received 
acquittals on all counts except second 
degree assault.   

Balancing: After balancing the factors the 
CSA concluded that Henry’s constitutional 
speedy trial right was not violated. 

(5) In Howard v. State, 440 Md. 427 
(2014), the COA held that a 28 month delay 
did not violate Howard’s constitutional 
right to a speedy trial. 

Length of delay: 28 months. Howard was 
convicted of 1st degree rape and 1st degree 
sexual offense.

Reason for delay: The COA found that 
“[i]n the aggregate, the reasons for the 
delay are neutral.” Howard caused 183 
days of delay because he discharged his 
first lawyer and his second lawyer needed 
time to prepare. The COA found that there 
were 223 days of delay which were not 

caused by either party, but rather were 
for the orderly administration of justice 
in setting the first trial date, and also for 
defense counsel to await expert analysis 
of DNA. There were 71 days of delay 
that were neutral for defense counsel 
to review discovery that had just been 
provided by the State. The State caused 
270 days of delay due to State’s witness’ 
unavailability. The State caused 98 days 
of delay because Howard’s counsel had 
not yet received DNA test results. 

Assertion of right: Howard did “frequently 
and strongly assert[ ] his right to a speedy 
trial” through motions.

Actual prejudice: Howard alleged that 
two years of his life were gone while 
incarcerated and that he was almost 
stabbed in custody. Howard did not allege 
that his defense was impaired by evidence 
gone missing, witness unavailability, or 
memories faded. 

Balancing of factors: The COA concluded 
that the lack of actual prejudice and the 
neutral reasons for the delay outweighed 
the length of the delay and Howard’s 
assertion of his right to a speedy trial. The 
COA held that Howard’s constitutional 
right to a speedy trial was not violated.

summary from Cases

Defense Should Assert there was a 
Constitutional Violation because of…

1. Routine charges

2. Loss of evidence, memories
faded, unavailability of essential 
witnesses

3. Prosecutor’s busy schedule not
an appropriate consideration for 
the analysis 

4. Prosecutor did not act diligently
in bringing defendant to trial (or 
acted indifferently or in bad faith)

5. Repeated demands for a speedy
trial 

State Should Assert there was No 
Constitutional Violation because 
of…

1. Orderly processing of setting the
case in for trial 

2. Courtroom unavailability

3. Need for DNA evidence

4. Sickness/Injury/Unavailability
of  witnesses, interpreters, counsel

5. Need for competency exam

6. Interpreter unavailability

7. Complexity in the case and
serious nature of the charges

8. No objection to continuances by
the defendant 

9. No actual prejudice articulated
by the defendant 

10. Good faith and professional
diligence by the prosecutor 

Robert C. Bonsib, Esq. is a partner at 
MarcusBonsib, LLC and Chair of the 
PGCBA Federal Practice Committee. 
Megan E. Coleman, Esq. is an Associate 
at MarcusBonsib, LLC. Both concentrate 
their practices in the defense of state and 
federal criminal matters.
Email: robertbonsib@marcusbonsib.com 
or megancoleman@marcusbonsib.com
Website: robertbonsib.com 
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